IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KEVI N L. MAULE,
Cvil Action
Plaintiff No. 04- CV-05933
VS.

SUSQUEHANNA REG ONAL PCLI CE
COW SSI ON,

EAST DONEGAL TOMNSHI P;
EAST DONEGAL TOMSHI P
SUPERVI SCRS;

MARI ETTA BOROUGH;

MARI ETTA BOROUGH COUNCI L;
CONOY TOWNSHI P;

CONOY TOWNSHI P SUPERVI SORS;
COLlI VER C. OVERLANDER, 11;
ROBERT STRI CKLAND;

ALLEN ESBENSHADE;

DENNI S DRACER;

LORI NAU,

STEPHEN MOHR and

SAMUEL W GG NS,

N N N N N N N N N N N N N N N N N N N N N N N N

Def endant s
ORDER
NOW this 27" day of Septenber, 2007, upon

consi deration of Defendants’ Joint Mdtion to D smss Conplaint,
whi ch notion was filed on behalf of all defendants except Sanuel
W ggi ns on February 8, 2006;* upon consideration of Defendant
Sanmuel Wggin's Motion to Dismss Plaintiff’s Anmended Conpl ai nt,
whi ch notion was filed February 8, 2006;2 upon consi deration of

Def endants’ Anended Joint Mdtion to Dismss Conplaint, which

! Plaintiff’s Response in Qpposition to Defendants’ Joint Mtion to
Dismss was filed February 22, 2006.

2 On February 22, 2006 Plaintiff’'s Response in Qpposition to
Def endant Sanuel Wggin's Motion to Disnmiss Plaintiff’s Anmended Conpl ai nt was
filed.



notion was filed Septenber 29, 2006;° upon consideration of the
briefs of the parties; and for the reasons expressed in the
acconpanyi ng Opi ni on,

I T IS ORDERED t hat defendants’ nptions to disniss are

gr ant ed.

| T 1S FURTHER ORDERED that Count | of plaintiffs’

Anmended Conplaint relating to clainms pursuant to 42 U S.C. § 1983
al l eging violations of procedural and substantive due process
under the Fourteenth Amendnment of the United States Constitution
and for First Amendnent retaliation is dismssed pursuant to Rule
12(b)(6) of the Federal Rules of Civil Procedure.

| T 1S FURTHER ORDERED that the remaining clains

(Counts Il through IV) against all defendants are dism ssed for
| ack of subject matter jurisdiction without prejudice to bring
these clains in Pennsylvania state court.

| T 1S FURTHER ORDERED that plaintiff’s Amended

Compl aint filed January 25, 2006 is di sm ssed.

I T IS FURTHER ORDERED that Plaintiff's Mdtion to Stri ke

Def endants’ Anended Mbtion to Dism ss and Plaintiff’s Further
Response in Qpposition to the Defendants’ Mdttions to Dismss is

di snm ssed as noot.

3 On Cctober 16, 2006 Plaintiff'’s Motion to Stri ke Defendants’
Amended Motion to Disnmiss and Plaintiff’'s Further Response in Qpposition to
t he Def endants’ Mdtions to Dismiss was fil ed.



IT 1S FURTHER ORDERED that the derk of Court shal

mark this case closed for statistical purposes.

BY THE COURT:

[ s/ James Knol | Gardner

Janes Knol |l Gardner
United States District Judge
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OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on Defendants’ Joint
Motion to Dismiss Conplaint, which notion was filed on behal f of
al | defendants except Samuel Wggi ns on February 8, 2006;*
Def endant Sanuel Wggins’ Mtion to Dismss Plaintiff’s Anended
Conpl ai nt, which notion was filed February 8, 2006;° and
Def endants’ Anended Joint Mdtion to Dismss Conplaint, which
notion was filed Septenber 29, 2006.¢

For the follow ng reasons, | grant defendants’ notions
to dismss this matter pursuant to Federal Rule of G vil
Procedure 12(b)(6). In addition, | dismss as noot Plaintiff’s
Motion to Strike Defendants’ Amended Motion to Dismiss and
Plaintiff’s Further Response in Qpposition to the Defendants’
Motions to Dismss.

Specifically, | grant defendants’ notions and anmended
notions to dismss plaintiff’'s federal clainms contained in
Count I. | conclude that plaintiff has not averred sufficient

facts to survive a notion to dismss for failure to state a claim

4 Plaintiff’s Response in Qpposition to Defendants’ Joint Mtion to
Dismss was filed February 22, 2006.

5 On February 22, 2006 Plaintiff’'s Response in Qpposition to
Def endant Sanuel Wggins' Mtion to Disnmiss Plaintiff’s Anended Conpl ai nt was
filed.

6 On Cctober 16, 2006 Plaintiff's Motion to Stri ke Defendants’
Amended Motion to Disnmiss and Plaintiff’'s Further Response in Qpposition to
t he Def endants’ Mdtions to Dismiss was fil ed.
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upon which relief can be granted on his clainms pursuant to

42 U. S.C. 8§ 1983 based upon deprivation of due process rights,
bot h substantive and procedural due process (liberty and property
interests), including denial of a nane-clearing hearing and his
claimfor First Amendment retaliation.

Moreover, | have dism ssed all of plaintiff’s federal
clains, and there does not appear to be subject matter
jurisdiction over plaintiff’s pendent state |aw cl ai ns under
diversity jurisdiction.” Therefore, | dismss plaintiff’s entire
Amended Conpl aint without prejudice to bring his state |aw cl ai ns

in Pennsyl vania state court.

JURI SDI CT1 ON AND VENUE

Jurisdiction in this case is based upon federal
guestion jurisdiction pursuant to 28 U S.C. 8§ 1331. The court
has suppl emental jurisdiction over plaintiffs’ pendent state |aw
claims. See 28 U. S.C. 8 1367. \Venue is proper pursuant to
28 U.S.C. 8 1391(b) because the events giving rise to plaintiff’s
clainms allegedly occurred in Lancaster County, Pennsyl vani a,

which is located within this judicial district.

PROCEDURAL HI STORY

On Decenber 20, 2004 plaintiff Kevin Maule filed a

four - Count Conplaint alleging violations of 42 U S.C. § 1983

7 See 28 U.S.C. § 1332.

-Vii-



(Count I); Wongful Termnation (Count 11); Breach of Contract
(Count I11); and Tortious/Intentional Interference with contract
(Count 1V).

On May 5, 2005 defendants Susquehanna Regi onal Police
Comm ssi on, East Donegal Townshi p, East Donegal Township
Supervi sors, Marietta Borough, Marietta Borough Council, Conoy
Townshi p, Conoy Townshi p Supervisors, Aiver C Overlander, |1,
Robert Strickland, Al en Esbenshade, Dennis Drager, Lori Nau and
St ephen Mohr filed a joint notion to dismss. On that sane day,
def endant Sanuel Wggins filed his notion to dismss. On June 7,
2005 plaintiff filed two separate responses to the two notions to
di sm ss.

On January 17, 2006 Plaintiff’s Motion for Leave to
Amend Pl eadings was filed. By ny Order dated January 19, 2006
granted plaintiff’s notion to file an Amended Conpl ai nt.

On January 25, 2006 plaintiff filed an Arended
Conpl ai nt asserting the sanme four causes of action that he
pl eaded in the original Conplaint. |In his Anmended Conpl ai nt,
plaintiff provided additional specificity and added additi onal
constitutional violations in support of his Section 1983 cause of
action.

Specifically, plaintiff’s Arended Conpl ai nt appears to
allege a claimpursuant to 42 U S.C. 8§ 1983 based upon

deprivation of due process rights, both substantive and
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procedural due process (liberty and property interests)
(presumably pursuant to the Fourteenth Anendnent); denial of a
name-cl earing hearing; and First Anendnment retaliation. Al of
these clains are included in Count I.

Count 1l alleges a Pennsylvania state cause of action
for wongful discharge. Count Il alleges a state cause of
action for breach of contract, including a claimof breach of the
duty of good faith and fair dealing and all eged m srepresen-
tation. Finally, Count IV alleges a state cause of action for
tortious/intentional interference with contractual relations.

On February 8, 2006 Defendants’ Joint Motion to Dism ss
Conpl ai nt and Def endant Sarmuel Wggins' Mtion to Dism ss
Plaintiff’s Amended Conplaint were each filed. On February 22,
2006 plaintiff responded separately to each notion to di sm ss.
On May 4, 2006 | conducted oral argunent on the two notions to
dism ss. After oral argunent, | took both matters under
advi senent .

On Septenber 13, 2006, based upon a letter dated
Septenber 11, 2006 from Chri stopher P. Gerber, Esquire, counsel
for all defendants except defendant Sanuel Wggins, | issued an
Order permtting defendants until Septenber 29, 2006 to file an
anended notion to dismss to specifically address the May 30,

2006 decision of the United States Suprenme Court in Garcetti v.

Ceballos, __ US _, 126 S.Ct. 1951, 164 L.Ed.2d 689 (2006) and
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the July 26, 2006 decision of the United States Court of Appeals

for the Third Crcuit in HIl v. Borough of Kutztown,

455 F. 3d 225 (3d G r. 2006).

In attorney Gerber’s letter, defendants contended that
the Garcetti and Hi |l decisions are dispositive of plaintiff’s
claimfor First Amendnent retaliation. However, neither the
Def endants’ Joint Mdtion to Dism ss Conplaint, which notion was
filed on February 8, 2006, nor Defendant Samuel W ggins’ Mbtion
to DDsmss Plaintiff’s Arended Conplaint, which notion was filed
February 8, 2006, sought to dismss plaintiff’s First Amendnent
retaliation claim Thus, because of new, and possibly
controlling case law fromboth the United States Suprene Court
and the Third Crcuit, | granted defendants | eave anend their
previously filed notions to dism ss.

In footnote 1 of ny Septenber 13, 2006 Order | stated:

It is the sense of this Order that defendants
shal |l not reassert or reargue issues already
presented to the court. Rather, defendants are
permtted to file an anended notion to dism ss on
the limted issue of plaintiff’s First Amendnent
retaliation claim However, the parties are
granted | eave to discuss the applicability of the
Garcetti and Hill decisions to any other issue

al ready present ed.

Def endants’ Anended Joint Mdtion to Dism ss Conpl ai nt
was filed on Septenber 29, 2006. A review of defendants’ anended

nmotion to dismss nmade it clear that ny directive not to reassert

or reargue the previously submtted i ssues was vi ol at ed.



Moreover, the joint notion appeared to raise additional issues
not previously raised. Thus, by ny Order dated and filed
Decenber 1, 2006 | granted in part, and denied in part,
plaintiff’s notion to strike defendants’ anmended notion to
dismss. Specifically, | struck all portions of Defendants’
Amended Joint Mdtion to Dismss Plaintiff’s Arended Conpl ai nt
except those argunents regarding plaintiff’s First Anmendnent
retaliation claim

On Decenber 1, 2006 | conducted a second oral argunent
to address the anmended notion to dismss plaintiff’s First
Amendnent retaliation claim After oral argument | took this
matt er under advisenent. | now address both defendants’ two
original nmotions to dismss plaintiff’s Arended Conpl aint and

their amended npotion to di sm ss.

STANDARD OF REVI EW

A claimmay be di sm ssed under Federal Rule of G vil
Procedure 12(b)(6) for “failure to state a cl ai mupon which
relief can be granted”. A 12(b)(6) notion requires the court to

exam ne the sufficiency of the conplaint. Conley v. G bson,

355 U.S. 41, 45, 78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957)

(abrogated in other respects by Bell Atlantic Corporation v.

Twonbl vy, us _ , 127 S.C. 1955, 167 L.Ed.2d 929 (2007)).
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Odinarily, a court’s review of a notion to dismss is
limted to the contents of the conplaint, including any attached

exhibits. See Kulwi cki v. Dawson, 969 F.2d 1454, 1462 (3d G

1992). However, evidence beyond a conpl aint which the court my
consider in deciding a 12(b)(6) notion to dism ss includes public
records (including court files, orders, records and |etters of

of ficial actions or decisions of governnent agencies and

adm ni strative bodies), docunents essential to plaintiff’s claim
which are attached to defendant’s notion, and itens appearing in

the record of the case. Cshiver v. Levin, Fishbein, Sedran &

Berman, 38 F.3d 1380, n.1 and n.2 (3d Gr. 1995).
Except as provided in Federal Rule of G vil
Procedure 9, a conplaint is sufficient if it conplies with
Rule 8(a)(2). That rule requires only “a short and plain
statenent of the claimshowing that the pleader is entitled to
relief” in order to give the defendant fair notice of what the
claimis and the grounds upon which it rests. Twonbly,
_US at ___, 127 S.Ct. at 1964, 167 L.Ed.2d at 940.
Additionally, in determ ning the sufficiency of a
conplaint, the court nust accept as true all well-pled factual

all egations and draw all reasonable inferences therefromin the

light nost favorable to the non-noving party. Wrldcom Inc. v.

G aphnet, Inc., 343 F.3d 651, 653 (3d Cr. 2003). Nevertheless,

a court need not credit “bald assertions” or “legal conclusions”

-Xii-



when deciding a notion to dismss. 1n re Burlington Coat Factory

Securities Litigation, 114 F. 3d 1410, 1429-1430 (3d Gr. 1997).

I n considering whether the conplaint survives a notion
to dismss, both the District Court and the Court of Appeals
review whether it “contain[s] either direct or inferential

al l egations respecting all the material elenents necessary to

sustain recovery under sone viable legal theory.” Twonbly,
_uUSsS at 127 S.Ct. at 1969, 167 L.Ed.2d at 944 (quoting

Car Carriers, Inc. v. Ford Mdtor Conmpany, 745 F.2d 1101, 1106

(7th Cr. 1984) (enphasis in original).

FACTS

Based upon the avernments in plaintiff’s Arended
Conpl ai nt, which | nust accept as true under the foregoing
standard of review, the pertinent facts are as foll ows.
Plaintiff Kevin L. Maul e worked for 25 years as a police officer,
that |ast 16 years as a police officer for the West Henpfield
Police Departnment in Lancaster County, Pennsylvania.® On
Decenber 21, 2001 plaintiff and defendant Susquehanna Regi onal
Pol ice Comm ssion entered into a witten enploynent agreenent for
plaintiff to assune the position of Chief of Police.® Plaintiff

avers that the agreenent was for a termof three years.?

8 Amended Conpl ai nt, paragraph 26.
® Amended Conpl ai nt, paragraph 31.
10 Amended Conpl ai nt, paragraph 66.
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I n August 2002 plaintiff received a conplaint froma
subordi nate officer that defendant Sanmuel W ggi ns had accosted
the uni formed and on-duty officer with profane | anguage and
t hreat eni ng gestures.! Because M. Wggins was a public
official, who served as a councilman for Marietta Borough
plaintiff referred the matter to the Pennsylvania State Police
for an objective, external investigation.'* As a result of the
i nvestigation by the Pennsylvania State Police, M. Wggins was
charged with crim nal conduct.?®3

Thereafter, plaintiff contends that he was retaliated
agai nst by defendants, collectively, because he reported
def endant Wggins to the State Police for an external
investigation.* Specifically, plaintiff asserts that his
direction and control of the Susquehanna Regional Police
Department was obstructed, ' his authority to direct and control

t he police departnent was renoved, ** his conpetence was

u Anended Conpl ai nt, paragraph 33.
12 Amended Conpl ai nt, paragraph 34.
13 Anended Conpl ai nt, paragraph 35.
14 Amended Conpl ai nt, paragraph 36.
15 Anended Conpl ai nt, paragraph 37.
16 Amended Conpl ai nt, paragraph 38.
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guesti oned! and he was fal sely accused of poor performance and
inability to performhis job.?!®

Plaintiff asserts that defendant diver C. Overlander,
1, the Mayor of Marietta Borough, and Chairperson of defendant
Susquehanna Regi onal Police Conmm ssion demanded plaintiff’s
resignation and threatened that he would ruin plaintiff’s
reputation and opportunity for future enploynent prospects.?®
Plaintiff did not resign.? Plaintiff was subsequently notified
that his enploynent contract was being term nated effective
Decenber 31, 2002.%

Plaintiff was not afforded a “nanme clearing” hearing or
a statenment of the charge that warranted tern nation. ??
Plaintiff asserts that defendants acted jointly, wilfully and
with the intent to harmplaintiff and that plaintiff suffered

harm and | osses. %3

1 Amended Conpl ai nt, paragraph 39.
18 Anended Conpl ai nt, paragraph 40.
19 Amended Conpl ai nt, paragraph 41.
20 Anended Conpl ai nt, paragraph 42.
2 Amended Conpl ai nt, paragraph 42.
22 Anended Conpl ai nt, paragraph 43.
28 Anmended Conpl ai nt, paragraphs 44 and 45.
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DI SCUSSI ON

Section 1983 d ai ns

“Section 1983 inposes civil liability upon any person
who, acting under the color of state |aw, deprives another
i ndi vidual of any rights, privileges, or inmmunities secured by
the Constitution or the laws of the United States.” Shuman ex

rel. Shertzer v. Penn Manor School District, 422 F.3d 141, 146

(3d Cr. 2005). Section 1983 does not create substantive rights.
Rat her, it provides a renedy for the violation of federal

Constitutional or statutory rights. Guenke v. Seip,

225 F.3d 290, 298 (3d Gir. 2000).

To establish valid clains pursuant to section 1983,
plaintiff nust denonstrate that defendants, while acting under
color of state |law, deprived or denied himof a right secured by
the Constitution or the laws of the United States. Mrks v.

Bor ough of Hatboro, 51 F.3d 1137, 1141 (3d G r. 1995).

Plaintiff may bring suit pursuant to section 1983
agai nst local nunicipalities and their governing bodies for
nmonet ary, declaratory or injunctive relief. This relief is
avai |l abl e “where the action that is alleged to be
unconstitutional inplenents or executes a policy statenent
ordi nance, regulation, decision or customwhether officially
adopted or informally through the governnent body’s offices

and/or official decision-making channels.” Schlichter v.
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Li meri ck Townshi p, 2005 W. 984197 at *3 (E.D.Pa. Apr. 26, 2005)

(Joyner, J.) (citing Mnell v. New York City Departnent of Socia

Services, 436 U S. 658, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978).

In this case, plaintiff’s Amended Conpl ai nt?* appears
to allege a section 1983 cl ai m based upon deprivation of due
process rights, both procedural and substantive due process
(property and liberty interests) (presumably pursuant to the
Fourteenth Amendnent, although not actually stated) and of First
Amendnent rights (retaliation for plaintiff referring crimnal
charges agai nst defendant Wggins to the Pennsylvania State
Police). | address plaintiff’s section 1983 clainms in that order
(procedural due process, substantive due process and First

Amendnent retaliation).

Procedural Due Process

To state a claimpursuant to section 1983 for

deprivation of procedural due process rights, plaintiff is

24 In the Introduction section of his Amended Conplaint, plaintiff
asserts “This action is brought by Kevin L. Maule to redress deprivation of
his rights in contravention of 42 U S.C. section 1983, and wongful discharge
and breach of contract and intentional/tortious interference with contract.
The four individual counts of the Anended Conpl aint are not separately headed.
However, paragraphs 54 and 55 (contained under the heading “Count 1”) nention
section 1983 by name. Moreover, paragraph 56 (al so under the heading
“Count 17) states “Defendants denied Plaintiff his rights guaranteed by the
Constitution and Federal Law, including rights guaranteed by the 1t Anendnent
and the 14'" Anendnent.”

In addition, plaintiff alleges that he was retaliated against in

paragraph 51 (Count |) and paragraph 59 (Count I11). | read plaintiff’'s
retaliation claimas one brought as a claimfor First Arendnent retaliation
whi ch woul d be properly addressed under Count |. Thus, | treat paragraph 59

as an avernment under Count | of the Amended Conpl aint.
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required to allege that (1) he was deprived of an individual
interest that is enconpassed within the Fourteenth Amendnent’s
protection of life, liberty or property, and (2) the procedures
avai lable to himdid not provide due process of law. Alvin v.
Suzuki, 227 F.3d 107, 116 (3d G r. 2000).

Plaintiff raises two procedural due process clains.
First, plaintiff alleges a property-based procedural due process
claim arguing that he was fired, he was not “provided a hearing
and/ or statenent of the charge that warranted term nation.”?
Second, plaintiff alleges a so called “stigma-plus” or liberty-
based procedural due process claimarguing that defendants
collectively defamed himin the course of firing himand that he

was not “afforded a ‘nane-clearing’ hearing”.?®

Property Interest in Enploynent
“To have a property interest in a job...a person nust
have nore than a unilateral expectation of continued enploynent;

rather, [he] nmust have a legitimate entitlenment to such continued

enploynment.” Elnore v. Ceary, 399 F.3d 279, 282 (3d Cr. 2005).
Whet her plaintiff has a legitimate entitlenent to, hence, a
property interest in, his governnment enploynent is a question

answered by state law. Cooley v. Pennsylvani a Housi ng Fi nance

Agency, 830 F.2d 469, 471 (3d Gir. 1987).

2 Anended Conpl ai nt, paragraph 43.

26 Amended Conpl ai nt, paragraph 50.
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In this case, defendants allege that plaintiff’s
Amended Conplaint fails to set forth a claimfor violation of due
process rights because plaintiff does not have a protected
property interest in his position as police chief.

Specifically, defendants assert that plaintiff was only
a probationary police officer. Defendants agree that the general
rule in Pennsylvania is that full-time municipal police officers
enjoy a protected property interest in their position, together
with a concomtant right to procedural due process when their
enpl oynment is termnated. However, defendants assert that
plaintiff was a probationary police officer, thus, he was not
entitled to pre-term nation notice or a hearing.

Def endants rely on section 812 of the Pennsyl vani a
Pol i ce Tenure Act?’ (governing township police departnents) and
the provisions of the enploynent contract between the parties for
the proposition that plaintiff was a probationary police officer
because he had not conpleted the initial one-year period of
service. Furthernore, unless the terns of a police officer’s
probati onary period specifically grant himother avenues of
redress, the enploynent relationship is strictly at-wll and
termnable by either side for the duration of the probationary

peri od.

a7 Act of June 15, 1951, P.L. 586, sec. 2, as anended, 53 P.S. § 812.
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Next, defendants assert that even if the enpl oynent
contract between plaintiff and Susquehanna Regi onal Police
Comm ssion was for a period of three years, defendant Susquehanna
| acked the authority to guarantee a definite term of enploynent
to plaintiff under Pennsylvania law. A nunicipality, or in this
case, the Susquehanna Regi onal Police Conm ssion, nust have
specific statutory authority to alter the at-will status of a
public enpl oyee, and any such contract created by a nunicipality,
whet her express or otherwise, is invalid and unenforceable
W t hout such explicit statutory authority. Thus, defendant
argues that the enploynent contract with plaintiff does not
create a property interest in enploynent.

Plaintiff contends that the enploynment contract between
the parties provides that he could only be discharged for cause.
He asserts that his contract was for a termof three years.
Plaintiff argues that the Police Tenure Act does not apply to
this case and that his alleged probationary status does not
effect his right to bring Section 1983 cl ai ns.

Rat her, plaintiff clains that section 46190 of the
Pennsyl vani a Bor ough Code?® applies to this case. Plaintiff
contends that under that section, renoval of a police officer may

only be for cause, even during a probationary period, and that a

28 Act of February 1, 1966, P.L. (1965) 1656, No. 581, sec. 1190, as
amended, 53 P.S. § 46190.
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witten statenment of any charges nade agai nst a person so
enpl oyed shall be furnished to himw thin five days.

In Pipkin v. Pennsylvania State Police, 548 Pa. 1, 6,

693 A 2d 190, 192 (Pa. 1997), the Suprene Court of Pennsyl vani a
stated that “[a] governnental enployee only has a personal or
property right in his enploynment where he can establish a

| egiti mate expectation of continued enpl oynent through either a
contract or statute.”

In this case, plaintiff asserts that he has a property
right by either statute or contract. To the contrary, defendants
contend that plaintiff is explicitly barred fromasserting a
property right by statute. For the follow ng reasons, | agree
with plaintiff in part, and defendants in part, and determ ne
that plaintiff has no protected property interest in his position
as police chief.

Plaintiff contends that he has a property right in his
position as Police Chief of the Susquehanna Regi onal Police
Depart ment based upon section 46190 of the Pennsyl vani a Borough
Code. | disagree.

Section 46190 provides in pertinent part, “No person
enpl oyed in any police or fire force of any borough shall be
suspended, renoved or reduced in rank” except for a nunber of

enuner at ed reasons which inply that a police officer may only be
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suspended, renoved or reduced in rank for cause.
53 P.S. § 46190.

Here, plaintiff was not enployed by a borough. Rather,
he was enpl oyed by defendant Susquehanna Regi onal Police
Comm ssion, a body that was established to provide police
services and protection to Marietta Borough, East Donegal
Townshi p and Conoy Townshi p. Thus, because plaintiff was not an
enpl oyee of any particular “borough”, | conclude that section
46190 i s inapplicable.

Simlarly, defendants contend that plaintiff was a
probationary enpl oyee, and thus is covered by section 812 of the
Pennsyl vani a Police Tenure Act. Section 812 provides in
pertinent part:

No person enployed as a regular full tinme police
officer in any police departnment of any township
of the second class, or any borough or township of
the first class...with the exception of policenen
appoi nted for a probationary period of one year or
| ess, shall be suspended, renoved or reduced in
rank. ...
53 P.S. 8 812 (1) through (5). Furthernore, the statute sets
forth several enunerated reasons all inplying that renoval
suspensi on or reduction in rank may only occur for just cause.
1d.
Plaintiff disputes that he was a probationary enpl oyee.

| conclude that a determ nation whether plaintiff was a

probati onary enpl oyee i s unnecessary because section 812 is
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i napplicable to this case, just as section 46190 is inapplicable.
Plaintiff was the Police Chief of the Susquehanna Regi onal Police
Departnent. He was not an enpl oyee of Marietta Borough, East
Donegal Townshi p or Conoy Township. Rather, he was an enpl oyee
of the Susquehanna Regi onal Police Conm ssion, a nunicipal police
conmi ssion created by Marietta Borough, East Donegal Township and
Conoy Townshi p.

Plaintiff’s witten contract is entitled “Enpl oynent
Agreenment Between the Susquehanna Regi onal Police Comm ssion and
its Chief.”2 Moreover, paragraph 1(A) of the enpl oynent
agreenent states that “[t]he Conm ssion hereby enploys the
Chief....” Because it is clear that plaintiff was enpl oyed by
the comm ssion, not a borough or township, | conclude that
section 812 is inapplicable to this case.

In addition, after careful review although
Pennsyl vani a has codes regul ating state, city, township and
borough police officers®, | conclude that the Pennsylvania

Legi sl ature has not enacted | egislation regulating police

2 Exhibit B attached to the notion and nenorandum of defendant
Samuel Wggins filed February 8, 2006. Docunents essential to plaintiff’'s
claimwhich are attached to defendant’s notion are appropriate for review on a
Rule 12(b)(6) notion to dismiss. Gshiver v. lLevin, Fishbein, Sedran & Bernman,

38 F.3d 1380, n.1 and n.2 (3d Cir. 1995).

80 For exanpl e, see Pennsylvania Admi nistrative Code of 1929 (State
Police), Act of April 9, 1929, P.L. 177, art. |1, sec. 205, as anended,
71 P.S. 8 65; Pennsylvania Second Cass City Code, Act of March 20, 1990,
P.L. 78, No. 17, sec. 4, as anmended, 53 P.S. § 23539.1; Pennsylvania Police
Tenure Act (townships), Act of June 15, 1951, P.L. 586, sec. 2, as anended,
53 P.S. § 812; and Pennsyl vani a Borough Code, Act of February 1, 1966,
P.L. (1965) 1656, No. 581, sec. 1190, as anended, 53 P.S. 8§ 46190.
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officers of a regional police departnent as it has for borough,
township, city and state police officers. It is not for this
court to act as a super legislature to fill in such a gap in the

statutory schene.

At-WI I Enpl oynent
As a general rule, municipal enployees in Pennsylvania

are at-wi Il enployees. Stunpp v. Stroudsburg Minicipa

Aut hority, 540 Pa. 391, 658 A 2d 333 (1995). Therefore,
muni ci pal enpl oyees accept enpl oynent subject to the possibility
of summary renoval by the nunicipal enployer for any reason or no

reason at all. Ballas v. City of Reading, 2001 U.S.Dist.

LEXIS 657 (E. D. Pa. Jan. 25, 2001) (Padova, J.); Scott v.

Phi | adel phia Parking Authority, 402 Pa. 151, 166 A 2d 278 (1961).

Accordi ngly, absent a legislatively authorized contractual

provision to the contrary, Pipkin, supra, plaintiff is an at-wll

enpl oyee.

Plaintiff contends that his contract with the
Susquehanna Regi onal Police Comm ssion is for a termof three
years. This argunent fails because the Conm ssion does not have
the power to enter into contracts, express or inplied, witten or
oral, which contract away the right of summary di sm ssal absent

express enabling legislation. Stunpp, supra; Scott, supra.

“Tenure in public enploynent, in the sense of having a claimto

enpl oynment whi ch precludes dismssal on a summary basis is, where
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it exists, a matter of legislative grace.” Scott,
402 Pa. at 154, 166 A 2d at 281.

In this case, there is no indication that the
Pennsyl vani a Legi sl ature enacted | egislation that permts the
Susquehanna Regi onal Police Comm ssion to circunmvent the general
rule. Mreover, | conclude that Plaintiff’'s Response in
Qpposition to Defendants’ Joint Mdtion to Dism ss concedes that
t he Comm ssion was not enpowered to grant tenure in plaintiff’s
position as Police Chief.

Specifically, plaintiff’s response citing Stunpp,
supra, states: “The Courts have held that Conmonweal t h
authorities and agenci es do not have the power to enter contracts
of enpl oynent that contract away the right of summary di sm ssal
since the power to confer tenure nust be expressly set forth in
the enabling legislation.”

Accordi ngly, because none of the parties have directed
the court to any |egislation which specifically permts the
Susquehanna Regi onal Police Comm ssion to grant plaintiff’s
tenure in his position as police chief, | conclude that he was an
at-wi || enpl oyee.

Even if | amincorrect about the power of the
Comm ssion to contract for tenure with plaintiff, a reading of
the contract makes clear that plaintiff, contrary to his

assertion that he entered into a three year contract, could be

- XXV-



di sm ssed wi thout cause after one year. Section 2(A) of the
enpl oynent agreenent states as foll ows:

A. Initial and Optional Term The termof this
agreenent shall begin on January 1, 2002, and
shall continue in full force and effect until
Decenber 31, 2002 unl ess sooner term nated as
herein provided or until such later date as the
parties may agree is to be the extended endi ng
date; provided, however, that the Comm ssion, in
its sole discretion, shall have the option to
automatically renew this agreenent on the sane
terms and conditions contained herein for an
addi tional two year period beginning January 1,
2003 and endi ng Decenber 31, 2004 by giving the
Chief witten notice of such intention by at |east
Novenber 1, 2002.

Not wi t hst andi ng the provision above, plaintiff contends
that he could only be fired for cause pursuant to the provisions
of section 15. Section 15 of the enpl oynent contract provides:

15. Discipline and Term nati on of

Enpl oynment -During the termof this agreenent,
the Chief nay be dismssed (and this contract
term nated), suspended (with or w thout
wages), or reprimnded by a ngjority of the
menbers of the Commission in its sole

di scretion on any or all of the follow ng
grounds:

A. Intentional violation of any order
or policy of the Comm ssion.

B. Violation of any |law that woul d
constitute any degree of felony or any
m sdeneanor of the first or second
degr ee.

C. Physical or nental disability
rendering the Chief unable to perform
his duties.

D. Intoxication while on duty.
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E. Illegal use of a controlled
substance at any tine.

F. G oss negligence.

G WIful msconduct.

H. D shonesty.
. Fraud.

J. Enbezzl enent .

K. Act of insubordination agai nst any
menber of the Conm ssion.

L. Fal sification of

records, reports,

or information of any nature.

M  Unsatisfactory work performance.

N. Perform ng unauthorized persona
wor k during duty hours.

O Breach of any provision of this

agreenent. And

P. Any other just cause.

A review of section 2A of the enploynent agreenent read

in conjunction with section 15 |eads to the follow ng concl usi ons

about the enpl oynent agreenent. First,

plaintiff’s contract was

for a termof one year (January 1, 2002 until Decenber 31, 2002).

Second, in the event that the parties agreed to extend their

rel ati onship, they were free to do so.

Thi rd, defendant

Susquehanna Regi onal Police Comm ssion was enpowered, in its sole

di scretion, to extend the agreenment under the sanme terns for an

additional tw years, if it gave plaintiff notice of the
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extensi on by Novenber 1, 2002. Accordingly, the agreenent is not
for a termof three years as asserted by plaintiff.

In addition, review of paragraph 15 | eaves two possible
interpretations. First, that plaintiff could only be dism ssed
during the termof the contract (January 1, 2002 until
Decenber 31, 2002) for the reasons set forth in section 15 A-P of
t he enpl oynent agreenent. There is nothing in section 15 of the
agreenent that inplicates the necessity of any procedural due
process. Rather, the | anguage of the agreenent is clear that
plaintiff could be fired, suspended or reprinmanded “by a majority
of the menbers of the Commission in its sole discretion”. Thus,
one reasonabl e reading of the agreenent is that plaintiff had no
right to any process.

Anot her reasonabl e readi ng of the agreenent is that
section 15, subsection P suggests that plaintiff’'s firing
requi red just cause during the termof his contract. Even if
this were true, subsection P does not require just cause for
termnation at the conclusion of the one year term Stated
anot her way, even if defendant Susquehanna Regi onal Police
Comm ssion required just cause to termnate plaintiff during the
one year termof the contract, it needed no cause to term nate
himat the end of the term because the contract was over, absent
further agreenent of the parties or the Comm ssion’s unil ateral

extension of the agreenent for an additional two years.
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Hence, because defendant Comm ssion term nated the
agreenent, as was its right, at the end of the initial one-year
term plaintiff possessed no contractual right that afforded him
a legitimte expectation of continued enploynent. Elnore,

399 F.3d at 282. Moreover, w thout an expectation of continued
enpl oynent, plaintiff was not deprived of any individual interest
enconpassed within the Fourteenth Amendnent’s protection of
property. Thus, there were no due process procedures required to
be afforded him Alvin, 227 F.3d at 116.

Accordi ngly, defendants’ notions to dismss plaintiff’s
procedural due process claimbased upon a property interest is

di sm ssed.

Li berty Interest in Reputation
In his second procedural due process claim plaintiff
al l eges a so-called “stigma-plus” or |iberty-based procedural due
process claimarguing that defendants collectively defaned himin
the course of firing himand that he was not “afforded a ‘ name-
clearing hearing”.

In Wsconsin v. Constanti neau, 400 U. S. 433,

91 S.Ct 507, 27 L.Ed.2d 515 (1971) the United States Suprene
Court held that an individual has a protectable interest in
reputation where a person’s good nane, reputation, honor or
integrity is inplicated by what the governnent is doing to him

400 U.S. at 437, 91 S.C at 510, 27 L.Ed.2d at 519.
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However, reputation alone is not an interest protected

by the due process clause. Paul v. Davis, 424 U S. 693,

96 S.Ct. 1155, 47 L.Ed.2d 405 (1976). “Rather, to nmake out a due
process claimfor deprivation of a liberty interest in
reputation, a plaintiff nmust show a stigma to his reputation plus
deprivation of sonme additional right or interest.” H Il v.

Bor ough of Kutztown, 455 F.3d 225, 236 (3d Cr. 2006)(citations

omtted).

In the public enploynent context, the “stigma-plus”
test is applied such that when an enpl oyer “creates and
di ssem nates a fal se and defamatory i npression about the enpl oyee
in connection with his termnation,” the enployer deprives the

enpl oyee of a protected liberty interest. Codd v. Vel ger,

429 U.S. 624, 628, 97 S.Ct. 882, 884, 51 L.Ed.2d 92, 97 (1977).
The stigma is the creation and di ssem nation of the false and

defamatory inpression; the plus is the termnation. Hll, supra.

In order to satisfy the stigma prong, plaintiff nust
all ege that the alleged stigmatizing statenent or statenents were

(1) made publically, Bishop v. Wod, 426 U S. 341, 96 S.C. 2074,

48 L. Ed. 2d 684 (1976) and (2) were false. Codd, supra.

“Statenments nerely indicating the enpl oyee’s inproper or
i nadequat e performance, inconpetence, or neglect of duty are not

sufficiently serious to trigger the liberty interest protected by
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the Constitution.” Wjcik v. Massachusettes State Lottery

Commi ssion, 300 F.3d 92, 103 (1%t Cr. 2002).

Def endants assert that plaintiff has not pled that he
has been foreclosed fromfuture enpl oynent opportunities. In
addi tion, defendants assert that plaintiff has not pled that he
asked for, or was denied, a nane-clearing hearing. Rather, al
plaintiff avers is that “plaintiff was not afforded a ‘name-
clearing’ hearing.”3

Def endants assert that plaintiff has not pled that a
liberty interest has been violated. Defendants rely on the
recent decision of ny colleague, D strict Judge J. Curtis Joyner,

in Schlichter v. Linerick Township, U S . Dst. LEXIS 7287

(E.D.Pa. Apr. 26, 2005) for the test that nust be enployed to
determ ne whether a deprivation of liberty interests has
occurred.

In his response to defendants’ amended joint notion to
dismss, plaintiff contends that he is not required to allege
t hat he requested a nane-clearing hearing.3 Furthernore,

plaintiff attaches a newspaper article as Exhibit B*® to his

st Amended Conpl ai nt at paragraph 50.

82 Plaintiff’s Menorandumin Support of Mdtion to Strike Defendants’
Amended Motion to Dismiss and In Support of Plaintiff’s Further Response in
Qpposition to the Defendants’ Mtions to Dismss, page 3.

83 Exhibit Bto the Plaintiff’'s Menorandumin Support of Mtion to
Stri ke Defendants’ Anended Mbtion to Dismiss and In Support of Plaintiff’'s
Further Response in Qpposition to the Defendants’ Mdtions to Dismiss is a
newspaper article fromthe Decenber 5 to 12, 2002 edition of the Donegal
Ledger.
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response to presumably satisfy the publication requirenent for
his cause of action. Finally, plaintiff contends that pursuant
to the decision by the United States Court of Appeals for the

Third Circuit in Weston v. Commpbnweal th of Pennsyl vani a,

251 F.3d 420 (3d Gr. 2001), he need not plead |aw or match facts

to every elenment of a |legal theory.

Anal ysi s
For the follow ng reasons, | conclude that plaintiff
has not stated a claimfor deprivation of a |iberty interest upon
which relief can be granted.

In Schlichter, Judge Joyner held that a viable claim

for deprivation of a liberty interest is pled when plaintiff
avers that he has suffered (1) an injury to reputation; (2) which
causes the deprivation of present or future enploynent
opportunities, known as “stigma-plus”; (3) that plaintiff
requested a nane-clearing hearing to refute charges agai nst him
and (4) that the request for a name-clearing hearing was denied
by the governnental body. 2005 U S. Dist. LEXIS 7287 at *23-25.

| note that the United States Court of Appeals for the
Third Crcuit has not directly ruled on the issue of whether
plaintiff nmust request a name-clearing hearing.3* However, every

court in this district that has addressed the issue, together

34 See Hill, 455 F.3d at 239 n.19; Ersek v. Township of Springfield,
102 F.3d 79, 84 n.8 (3d Cr. 1996).
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with the only known circuit courts to address it, have required
that plaintiff allege that he requested a nane-clearing
hearing.®* In the absence of any definitive holding by the Third
Circuit, |I find the cases of the Fourth and Fifth Grcuits
together wth the decisions of the Judges of this court
persuasi ve that plaintiff nust request a nane-clearing hearing.
Regarding plaintiff’s claimthat he does not have to
plead | aw or match facts to every elenment of a legal theory, in

Bell Atlantic Corporation v. Twonbly, the United States Suprenme

Court stated that in deciding a notion to di sm ss under
Rule 12(b)(6) plaintiff’s Conplaint nust contain “either direct
or inferential allegations respecting all the nmaterial elenents
necessary to sustain recovery under sone viable | egal theory.”
_US at __, 127 S.Ct. at 1969, 167 L.Ed.2d at 944. Thus, |
di sagree with plaintiff that he did not need to plead | aw or
facts regarding every el enent of his cause of action for
deprivation of a liberty interest. Wth this concept in m nd,
address plaintiff’s allegations concerning his deprivation of

liberty interest claim

35 See Quinn v. Shirey, 293 F.3d 315, 325 (4'" Gir. 2002); Howze v.
City of Austin, 917 F.2d 208 (5" Cir. 1990); Rosenstein v. Cty of Dallas,
876 F.2d 392, 395 (5'" Cir. 1989); Schlichter, supra; Seneca v. New Hope
Bor ough, 2002 U.S. Dist.LEXIS 3360 at *23 (E. D. Pa. Feb. 27, 2002)
(Wal dnan, J.); Puchalski v. School District of Springfield, 161 F.Supp.2d 395,
406 (E.D.Pa. 2001) (Waldman, J.); O Connell v. County of Northanpton,
79 F. Supp.2d 529, 535 (E. D.Pa. 1999)(Robreno, J.); Freenman v. MKellar,
795 F. Supp. 733 (E. D.Pa. 1992)(\Wal dnman, J.).
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On the issue of the stigma prong, plaintiff nmust allege
that the alleged stigmatizing statenent or statenents were (1)

made publically, Bishop, supra and (2) the statenents were fal se.

Codd, supra. In this regard, plaintiff’s Arended Conpl ai nt avers

that “defendant’s fal sely accused Plaintiff of poor performance
and inability to performhis job as Chief of Police.3® Mreover,
plaintiff alleges that “defendants questioned Plaintiff’s
conpetence to direct and control the Susquehanna Regi onal Police
Departrent.”3” Plaintiff reiterates those statenents in

par agr aph 51.

Finally, plaintiff attenpts to show publication by way
of Exhibit B attached to his response to the anended joint notion
to dismss. However, the only statenment attributed to any of the
defendants in the newspaper article is the single sentence
“Al t hough the borough says Maule ‘| acked | eadership,’ the police
chief says there are other reasons for the decision.”

The newspaper article is not attached as an Exhibit to
plaintiff’s Arended Conplaint. Kulwcki, 969 F.2d at 1462.
Moreover, it is not a public record (including court files,
orders, records and letters of official actions or decisions of
gover nment agencies and adm nistrative bodies), a docunent

essential to plaintiff’s claimwhich is attached to defendant’s

36 Anended Conpl ai nt, paragraph 40.

87 Amended Conpl ai nt, paragraph 39.
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notion or an item appearing in the record of the case. Gshiver

38 F.3d at 1380, n.1 and n.2. Thus, it is not properly before
the court for my review and I may not consider it.

However, even if | were to consider the article in
connection with the factual avernents contained in paragraphs 39,
40 and 51 of plaintiff’s Amended Conplaint, they collectively
anount to nothing nore than statements nerely indicating the
plaintiff’s inproper or inadequate performance, inconpetence, or
negl ect of duty. These types of statenents are not “sufficiently
serious to trigger the liberty interest protected by the
Constitution.” Wjcik, 300 F.3d at 103. Thus, | concl ude that
plaintiff has not sufficiently averred deprivation of a liberty
i nterest.

Moreover, | also conclude that plaintiff’s avernent in
paragraph 50 of the Amended Conplaint that “Plaintiff was not
afforded a ‘nane-clearing’ hearing” is not sufficient to satisfy
the requirenent either that plaintiff requested a nane-clearing
hearing to refute charges against himor that the request for a
name-cl eari ng hearing was deni ed by the governnental body.
Schlichter, 2005 U S.Dist. LEXIS 7287 at *23-25.

As not ed above, pursuant to Twonbly, plaintiff nust
aver either direct or inferential allegations respecting all the
materi al el enents necessary to sustain recovery. Plaintiff’s

avernment does neither. Plaintiff sinply states that he was not
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afforded a hearing. That statenent indicates neither that he
asked for a hearing, nor that he was denied a hearing. Rather,
it appears that he did not ask for, and defendants did not
vol unteer him a hearing. 38

Thus, | conclude that plaintiff has not averred
deprivation of a liberty interest. Accordingly, | grant
defendants’ notions to dismss plaintiff's claimfor denial of

procedural due process based upon a liberty interest.

Subst anti ve Due Process

Plaintiff contends that his substantive due process
rights were violated. To prevail on a substantive due process
claimchall enging a state actor’s conduct plaintiff nust
establish the threshold matter that he has a protected property

i nterest under the Fourteenth Anmendnent. Ni chol as v.

Pennsyl vania State University, 227 F.3d 133, 139-140

(3d Cr. 2000).

The issue of whether a property interest is protected
for purposes of substantive due process is a question that is
answered not by state |law, but rather by determ ning whether it
is “fundanental” pursuant to the United States Constitution.

Hill, 455 F.3d at 235 n.12.

s8 Furthernore, because defendants did not make any statenents which
were sufficiently serious to trigger a liberty protection, plaintiff would not
have been entitled to a hearing.
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In Nicholas, the Third Crcuit explicitly held that
public enployment is not a fundanental right requiring
substantive due process. 227 F.3d at 142-143. Thus, in this
case, because plaintiff has not asserted a violation of a
property interest, plaintiff does not assert a claimfor
substantive due process. Mreover, to the extent that
plaintiff’s substantive due process cl aimwas based upon
deprivation of a liberty interest based upon reputational injury,

it also fails. See Boyanowski v. Capital Area Internmediate Unit,

215 F. 3d 396, 399-404 (3d Cir. 2000).
Accordingly, | grant defendants’ notions to dismss

plaintiff’s substantive due process claim

First Amendnent Retaliation

In order to plead a retaliation claimpursuant to the
First Anmendnent of the United States Constitution, plaintiff mnust
allege that (1) the activity in question is protected by the
First Amendnent, and (2) that the protected activity was a
substantial factor in the alleged retaliatory action. H I,
455 F. 3d at 241.

A public enpl oyee’s speech is protected by the First
Amendnent when: (1) in making the statenent, the enpl oyee spoke
as a citizen; (2) the statenent involved a matter of public
concern; and (3) the governnent enployer did not have "“an

adequate justification for treating the enployee differently from
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any ot her nenber of the general public” as a result of the

statenent he nmade. Garcetti v. Ceballos, us. __

126 S.Ct. 1951, 1958, 164 L.Ed.2d 689, 698-699 (2006).

In Garcetti the United States Suprene Court held that a
public enpl oyee does not speak as a citizen when he nakes a
statenment pursuant to his official duties. ___us at __

126 S.Ct. at 1958-1961, 164 L.Ed.2d at 699-701.

In this case, plaintiff contends that he was fired as
Police Chief in retaliation for reporting an incident between one
of his officers and defendant Sanuel Wggins, a council man for
Marietta Borough. Specifically, defendant Wggins is alleged to
have accosted the uniformed and on-duty officer of the
Susquehanna Regi onal Police Departnent with profane | anguage and
t hreat ening gestures.® Thereafter, plaintiff referred the
matter to the Pennsylvania State Police for an external,
obj ective investigation.“

Plaintiff avers in his Anended Conpl aint that
“Defendants retaliated against Plaintiff for speaking up and
perform ng his sworn obligations and oath as Chief of Police.”*
Def endants contend that this avernent is dispositive of the

guestion whether plaintiff’'s referral of defendant Wggins’

89 Amended Conpl ai nt, paragraph 33.
40 Anended Conpl ai nt, paragraphs 34 and 36.
a1 Amended Conpl ai nt, paragraph 52.
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crimnal matter to the Pennsylvania State Police was done in the
course of his official duties. On the contrary, plaintiff

contends that the issue of what constitutes plaintiff’s official
duties is an issue of fact for discovery and trial. | disagree.

Par agraph 52 of the Anended Conpl aint makes it clear
that plaintiff considered his referral of defendant Wggins to
t he Pennsylvania State Police to be a part of his official
duties. Cearly, plaintiff considered that an investigation by
his own departnent (of an altercation between one of the
departnent’s officers and a council man for one of the
muni ci palities which the police departnent served) would create a
conflict of interest. Plaintiff correctly avers that his “sworn
obligations and oath as Chief of Police” would require that such
a matter be referred to another | aw enforcenent entity for
i nvestigation and prosecution.

Therefore, the speech which plaintiff contends is
protected (the referral of the case to the State Police) is
within his official duties. Thus, the referral does not qualify
as protected speech because plaintiff was not speaking as a
citizen when he made this referral, and because, as a matter of

law, the referral is not protected speech. Garcetti, supra,;

Hll, supra.

Accordingly, | grant defendants’ joint notion to

dismss plaintiff’s First Arendnent retaliation claim
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State-Law d ai ns

Pursuant to a federal court’s suppl enental
jurisdiction, I may entertain state |aw clains when they are so
related to federal clains within the court’s origina
jurisdiction that they forma part of the sanme case or
controversy. 28 U S.C. § 1367. However, if all federal clains
are dism ssed before trial, the court should ordinarily dismss

any remaining state law clains as well. Fortuna's Cab Service v.

Gty of Canden, 269 F.Supp.2d 562, 566 (D.N.J. 2003).

In this case, original jurisdiction was based on
federal -question jurisdiction pursuant to 28 U S.C. § 1331.
Havi ng determ ned that all the federal clains against defendants
must be dism ssed, the only renmaining clains sound in state | aw.
| conclude that there is no | onger federal question jurisdiction
pursuant to 28 U.S.C. § 1331. Mreover, plaintiff does not
all ege diversity of citizenship between hinself and the remaining
defendants. Thus, the court does not have jurisdiction pursuant
to 28 U.S.C. § 1332.

Accordingly, | decline to exercise supplenental
jurisdiction over the remaining state-law clains. Therefore,

Counts | through IV are all dism ssed.

CONCLUSI ON

For all the foregoing reasons, | grant defendants’

notions to dismss plaintiff’'s federal clainms brought pursuant to
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42 U.S.C. § 1983. In addition, | decline to exercise

suppl enmental jurisdiction over plaintiffs’ remaining state | aw
claims without prejudice to bring those clains in Pennsylvania
state court. Thus, | dismss plaintiffs’ Amended Conpl aint.
Accordingly, | dismss as noot Plaintiff’s Motion to Strike
Def endants’ Anmended Motion to Dismiss and Plaintiff’s Further

Response in Qpposition to the Defendants’ Mtion to D sm ss.
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